





2

WS . e g 4
Yo cle tersel; ren.nde
e tor the leat Heary nad taaer frcm the Clurch, Pcle S

bim that tyrants usually fall for lack of friends, not for lack of money.

Tke whole story of the moral disintegraticn cf a man who had once been
eNthusiastically acclaimed as a paragon ameng English kings is seen by Poge
as almost an instance of ate, an insanity depriving the king of his
wits and impelling him into storms for which he had nc cne but himself to
blame.

My purpose in this essay if to try to set Fisher's protest and
martyrdom in a broader ccntext than the particularities of Henry VIII
and his quarrel with the papacy, broader even than the ncw comnonplace cbser—
vation that well befcre 1534 there was growing tensjcn between cancn and ‘
ccmumon lawyers in England. It was not new for conciliar minds to seek
scre limitaticn and restricticn upon the apparently total autocracy claimed
fcr the papal mcnarchy by recalling that the authority of emperors and kings
was also, according to scripture, God-given; therefcre, in insisting that
the Church's cancns shculd nct be enfcrced where they passed into realms
governed by the Statutes of the King in parliament, they were nct necessarily
setting aside the law of Gcd.  Moreover ceancnists such as Gasccigne
were aware that even the Pope can make no enactment or dispensation

o
contrary to God's word, or indeedlnatural law. Flenitudo potestatis was

not unlimited in practice, and there was to be some bias 1in
the Protestant ccntentibn that the Pcpesclaimed to 'add, alter, and diminish,
nay alsd to dispense with the words that Christ himself spake, as well as

the writings of the Apcstles.' At least,that opinion was taking sides in

a cancnists' dispute, and thacProtestant, barb(which I have cited from

Archbishcp Matkhew Parke;gchuld have had plenty of support amcng some

medieyal cancnists of regpute. | ) :
Tees 3 The gerieral cpinicn was that the Pcpe cc.ld

interpret,but not dispense from the word ~f Ged.
Accordingly, whatever might be the precise extent of authority contained

in the power of the keyS entrusted to Feter, tnese powers had to be balar‘.i












tergest responsibility for causing urban riots. Justiniqn's subjects wer{}_
deeply divided on the iesue c¢f Christclogy, above all whether one shculd say
in (two natures) or of, Sut he could nct be reutral. He cculd not gain
pclitical contrcl of Italy and the West unless he made Chzlcedcnian ortlhodoxy,
and the prepositicn ig_)a fcundaticn for his ecclesmiastlcal policy, sc that
his perscnal cenvicticns were reinforced by pelitical necessity. The
Ereat empercr Anastasius, his prececessor but one, creatcr of the conditicns
necessary fcr the greatness of his cwn imperium, had run into endless trcuble
Mith Italy and the West because he was not sound on Chalcedcn. Ee upheld
the reunicn formula, or!Hencticon: of Zeno with its very cccl reference
censuring heresies 'even if held by bishcps at Chalcecon or elsewhere'.In 51839
Fapal pressure to gain recognition for Cralcedon was to entail riots with
large loss of life in scme eastern cities. Justirian's Fcnophysite subjects
in Syria and the Kile valley, with a few advance outposts in the mcnasteries
of Censtantinople itself, lccked fcr support to his wife Theocora. In her
highly unregerierate youth she had once been spiritually assisted by an
anti-Chalcedonian priest in Alexandria, and never forgot her debt. She hid
rumercus Monorhysite bishops in her large palace, and evei provided fcr them
the noble crhurch cf St Sergius and St Bacchus, still standing tecday, to
give trem a place of liturgical assembly. \;T
The Monophysites deeply objected to Thecdore cf McpSuestia, Ibas cf Eces=a,
and Theodcret cf Kyrrhce - all long cezi,but masterful expcsitcrs of 'two-
nature' Christolcgzy and stern critics of the deoctrine of cne nature., In 543
Justinian issued a decree condemning their dcctrines as expressed in selected
excerpts cr 'crapters', and incluzed in nis cernsure speculaticns ascrited to
Origen by xzcnks of the Kew Lavra in Falestine., But the Iimgperial edict was
nct the end cof aissensicn. Did it not need an ecuzenical council tc ratity
the emperor's ccncemnaticns?  Was the experor, even if pcssessed of iormense
theolegical learning, the judge of fidelity to the word of God? An ecumenical
council naturally had an aura about it, and for Justinian it cculd have th@n\
attraction that he would be seen to be doing for the Church ir his time what

once
the great Constantine hadldone at Niczea. But an ecumeniczl ccuncil needed
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In the Greek Orthodox tradition this process of Reception went so far
that, because of ore cr two mcments of embarrassment for readers (especially

when Vigilius strenuously asserted the rights of his see and indiscreetly

20
spcke of one cperatio or energeia in Chris;)4 the Acts were 1-ft uncopied.

The Greek Church remembered the cancns and formal decrees, but not the actual
Acts, which survive as a whole onty through the Latin traditionm.

Justinian's imperial supremacy did nct shut out the Fcpe. It subjected
hinm to torture and splendid banquets as alternating methcds of extracting

agreement. In the emperor's peclitical theory there was nc elezent of
antiguit
(& vttty ¢
Nevertheless it is possible to find]at least a

P
regicnal patrictism as jcining forces with anti-papal feeling. Dissident

secular naticnalism.

bodies snubbed by the emperor, such as the FNorth Africen Donatists, spoke

of the empire as an agent of Antichrist with whom the Cathclic Church was

on altcgether toc cosy terms. Even Donatists were nct above appezling to 1!
magistrate wherever it seemed in their interest tc dc 52. But they had a
highly independent estimate of church au*%rity, with a clericalised
ecclesioclcgy defined by rigorously preserved apcstcdic successicn and a high
sacramental doctrine of episccpal pcueggjyfheir doctrine of legitimacy did rot
include either the cathedra Petri or the emperor. 'W+ht has the erperor ii‘do
with the Churck?' asked Dcnatus2 Donatus wculd much kave liked the Roman

see to reccgnise his party; as it had not dcne sc, it had ipsc facto
discredited itself. By assccisting with the wrong group\it had accuired

the polluticn of ccmmunion with apcstates,

In reply Augustine's anti-Donatist writings do nct work with a strong
dualism of ckurch and state. More than once he criticises the Donatists for
being out of ccmrunion, nct rerely with the Catholica representicd by Rome or
Jerusalem or 'the apcstodic seee' (usvally, not always, plural), but also

with the com union ackncwledged ty the emperor.

In one passage cf the third bock of his Contra Rufinum (iii.lB) Jerore e

cenfidently avers that an imperial rescript can legitimately overthrow a

synodical decisicn. Western Christians inagine such .de2zs to te rather more
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in large measure because in situations cf sharp controversy 2 final ccurt cf
appeal was required. Fcpes fcund themselves being appealed to for cecisions

sutstantially vefore znyone thcught of developing a thecry or an exegesis of
Petrine texts to provide a ground for this exercise cf jurisdicticn. Appeals
%o Rcme over the head of local regicnal zuthcrity, lLowever, ccudd be
feared ard unpcpular in both Church ard State. English kings cf the zedieval
period disliked such appeals as —uch a$ the Ncrth African bichcps of St
Augustire's time. Disputes were frequent about episccpal appcirntomernts.
The Germanic races had an instinctive sense that rights over pecrle so with
cwnership cf land, and that the lord of the land has special rights in
relaticn to the priests appcinted to serve the churches which the 1andloriF.
has himself buil%iﬁthc.lord was the patrcrnus cf the beneficium. (The
earliest irstgnce of bereficium in our modern sense cf 'berefice' has lately
come tc light amcng the new letters of Augustine found by Johannes Divjak.
It is instructive that in the ccntext the opulent lady who owned the land
evicently exercised a veto over the ncmiration of 2 bishop fcr her tenanis,
but did nct at this stage actually nominate.$§§/Accordingly. kings expected

to exercise rights of patronage. On the other hand, the ecclesia catholica

was not a raticnal body; and the cathedral chapters expected to ncmirate

as well as to elect. When kings nominated one candidate and chapters ncmimated
another, the dispute might be taken to Rcme, and the pcpes cculd prcéuce a
tr.ird\.zs’

Ncrman kings of England werd self-willed men who wanted their cwn way with
the Chu.ch. William Rufus declared that Anselm of Cantertury had no busiﬁr?s
to vow cbedience in hcmage both to the king and to the apcstclic see: zwo
2llegiances were mutually incomﬁiible, and if the archbishcp reccgnised Urban
as his lord in spiritualibus, that was disloyalty tc the Crecwn. .he:. Anselm
wished toc gc to Fome fcr his Pallibm, the king wculd not allow the zct as an
ackncwledgezent of foreign sutrority. Eadmer says that sycophantic bishcps
told tre king that if 4nselm in eny way ackrcowledged the pcpe's jurisdicticn,
he was breaking the faith he owed to the king (Vita 16). Anseim eventua'ly
defied the king and was received at Rcme Uy Urtan'e successcr Paschal. Yilliem
then ferbace Anselm to return to England unless he runcunceu coecience to trne
pop®, ané he insisted on his own right of investiture. Eventually Anselm was
readritted by Henry I. In fugust 1107 the xing held a ccurcil in London to
decide c¢cn norinations to the numercus vacant sees, and granted Anselm the
decisive voice in the choice of candidates ard the right cf investiture by )

the giving of the pastoral staff. But the xing insisted cn hcmage by bishops

lo
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ir electicn and befcre the archbisnop went forward with the

the Chu h o i

. rchyowed its place in society to tke Patronage cf kin-s
and notles irn “the barbarian kingdcms; one nirtkh Y
archbiskep of Cclogne

anbabbots after the

ccnnecratiégfor oy

—century pope cculd rebuxe the
: I b : b}
(in a row over a ncminatior to L{ese in 921) fer igncring

the .
custea that cnly tie king cculd ecrnfer the episccpaﬁétﬂifter Gregery VII

such lan
— 370 language was unimag{qable.

Papal power was enfecrced through 'provisicns' or ncminaticns
to bishoprics and benefices and thrcugh the power of dispensaticn.
In the letters cf St Augustine it is taken fcr granted that when appeals
go up to Rome, the pope's prime duty is to see that cornciliar canon law
is observed. Ee is the principal executive officer tc enfcrce the rules
of prccedure laid dcwn by chirch councils. Nevertheless, situaticns may arise
where the atrict adherence to caron law will procuce ricts in the city cr
other disadvantages. In such cases Augustine assuczes that the bishop of Fcoe
in conference with the local primate of Carthage has the power to dispense
from strict cancnical procedure."Dispensing power later became of the
greatest = practical impcrtance becaure of the crurch rules abcut fcrbidden
degrees cf affinity in matrimonial cases. Guesticns of marriage and
divorce were of special ccncern if pecple were tc remain in good standing
in the eyes cf the Church. Papal pover to dispense frco rigid rules tecare
a major scurce cf authority. Unfortw.ately the syster involved the Roman
curia in all the costs and pettifcggery attachifig to complex litigaticn.
To Eenry VIII and his lawyers it was a scurce cf cffence as well as of
much lzy irritation when matrimcnial and other cases had to be taken tc
a fcreign court for decisicn, Eut Hernry was not a total innovator in
demanding that the appcintment of bisheps and ratrimcnial causes depend
cin his royal ruthority. Whet was new and revcluticnary in Eenry w:se

his shattering of the universal assumption that the English Church was
without questicn part of a universal Church, cr at lezst a western C?urcﬁ}i}"

of which the bishcp of Rcme was the executive Lead. )¢t even wWyclif could

Lave entertained a noticn 2= radical as that. !areilius and Ccszham cculd
~rite ircendiary pages zttacking papal power as currently crerating, tut

cculd haraly have envisaged Christendem aw a ccngeries of irdependent

naticral churches establisned cn the prirciple cuius regio eius religio.

lNevertheless, crice crie set aside the ecclesiclcegy cf the Isidorian decretals,
it was arn easy rm.ve to thinking of tre Ciurch as cr zr._sed territorially,

with the zetlicpclitan of the province exerci:ing real jurisdictiih in 1elaticr
to his sgffragana. with the life of the C.urch «f t rrcvirce ruled ty

he
Scriptuze” the carcrs cf church ccurcils received bty the universal Church ani
especially in the prcvince in guesticn, but nct by the perscnal cecisicns

of the btishop of Hcme, There was truth in the ccntenticn that the primarily

territorial structure wzs predorinart in the anciert ené aarly medieval Ci.rch.

I\
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the ground that it .

Eenry VIII's apologists could defend his acticns on

2
: of which he claimed to be be;}yaghe defence presum-

bis privatg Shurch of England

: $ t .
ably assumed the cld Gerzanic nction of land ownership entailing religicus ccntrol

: tinian.
But Eenry.s {deas cf suprezacy were certainly fuelled by his rewding in Jus

1 tinian'
His address to tre Corvocaticn of York in 1833 mekes an express appeal to Justin -

ecclesiastical legislation to prove that he is not claiming new pcwers. There

indeed was a great experor, a master of the civil law, legislating with unquesticned
sovereignty on matters which, in the medieval West, were crdered by canen in a pyramic
of authority with the pope at the tcp, everything flowing down from tke power cf the
keys entrusted tc Peter. Frotestant defenders of the thesis that the prince is
Judge of doctrine fcund Justinian an uncertain aid, because of tir
proposition in Justinian' s Code (I41) that the bishop of Rome is the acknowledged
guardian of crthodox belief - a pcint which Philpot had to concede at his trial

in October 155§§?Ik3mt Jewel recalled hearing Feter NMartyr lecturing at Strasboury
on Justinian's remcval of twc popes from office, Silverius and Vigilius, and felt
enccuraged enough to include the pcint in The Tefence of the Apclcgy of the Church
cf England (1576§E?£: least it was clear that Justinian did not derive imperium from

the Pope. His scvereignty as emperor was quite independent.
Awareness of the ‘overlap and potential conflict between cancn law and civil law

first appears, to the best cf my kncwledge, in the fearful disputes zbcut the
legitimacy cf Fepe Symrachus at the time of the Laurentian schism at Rome at tﬁf‘\'
beginning of the sixth century.‘ In England the issue arcse sharply in Magna Ca;:;i
English kings long tefore Zenry had imposed pernalties con clerics whc acpealed to

Rome against the king, arnd kad enacted stztutes such as Traemunire, =:d the statutes
of Provisors. wit: Zerry VIII)Hhat had teen cnly brave words for Edward III was how
being acted on.

In Fenry's inns cf court there were hard-headed anticlerical lawyers like
Christcpner St “erzan (1460-1541) insisting that where trnere 1s ccnflict betwean
cancn and statute law, cancn law yielsgtz/gt Gernan appears as a suprorter cf tre
king's unilateralcreform’cf the Church, and an opponent of cancns ard legatine
ccnstituticns encroachin , cn the proper rights of the teiporal pcwer. For hig‘ﬂ‘

it is axicratic that an cpinicn enforced with the threat of penalty for heresy must

be supported cy sufficient and unambiguous autrority: can the bishcps te eaid to hiave
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Let Henry rid tke land of tke pcpe's usurped power. Ee sh-t1ld atelish church \

courts through which bishcps harass laymen, sometimes las Foxe later complained)

putting questicns that simple artisans and yeoran farmers could hardly grasp.
The king should subordinate to his own statute law the cancn law by which
laity are oppressed and to which they have given no ccnsent. Ee sko 1ld receploy
the rescurces of idle mornks for educaticnal purposes and the better inetructicn
of a sadly ignorant clergy.

Tyndale's book was apparently put into Eenry's hands by Anne Beleym,
whose family had at least anticlerical and perhaps protestant sympathies, and
whose house was a place where imported Lutheran books might be fcund. Zut F
Tyndale's next book wculd not have been accepted there, Ee expressed vekerent
disapproval of the divorce, agreeing with Martin Luther,wro declared that fcr
Eenry to divorce Cat-arine and marry Anne wculd be adultery, a ccnsideratble
time before the vacillating pope came to give a verdict. Tyndale's ccndemretjon
was fatal to him. Living a2t Antwerp (where, despite the emperor's control
over the port, it seems that protestant merchants and travellers cculd pass
remarksbly freely), he wzw eventually betrayed. As the flames rose rcund hiao
he prayed, 'Lord cpen the king cf England's eyes'\; tn fact his beok of 1528
may bave dcne that already: fbr Tyndale there taught that kings, not popes
are ch's deputies on earth. Their subjects owe them an undivided allegianc::.
The king is answerable not tc them but to God alone, and 'rone may questicn
whether his acts are right or wrong.' This was heady and intoxicating
reading for a self-willed, egocentric monarch with the mind c¢f a spoilt child.

Yet Henry's determinaticn to be master in :is own hcuse went back to the

very start cf his reign. In his Defence cf the unity cf the Church Pole

$m s

tried to rexi-<d Hemry of his ccrenaticr cath tc uphcld the literties cf the
Church. Ee evidently did not xrow that at the time in 1509 Fenry had yemted
to add the qualifying proviso 'if nct prejudicial to his jurisdicticn and
royal dignity'. As early as 1515 he had been claiming, 'We are by the B
sufferance of God king of England; and in times past the kings of England

never had any superior but God; we will maintain the rights of the Crcwm 1ike
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Even during Zenry VIII's reign the dapteliis 9L woyl supEeniey € .

ing 1543-44
curie;}:ﬁ”ermt meapings to different pecple. During 1543

Stephen Gardiner was engaged in controversy with William
ephen

f th
Turner, alias Wraghton, author of The hunting and finding out © e

69 [ romish fo;:\-“? Turner asked if the king's asserticn of supremacy was 2

1 rajcrity it
denial of the rope's name, or purse, OT doctrine. To the maj Yy

was hardly a denial of Cathcdic doctrine. ror a snort time Eenry

could look for iriends azong the Lutheran princes of Germany, and

send divines to Wittenberg to reach agreed statements with tce Lutherans
which Luther and Melanchthon were to think insufficiently protestant
except as a provisicnal measure. But in England the Latin mass remaligh
intact, and the Six Articles Act strongly enfcrced transubstantiaticn
and the necessity of priestly absolution in case of mcrtal sin. The
bloody executions of 1540, especially trat of Zarmes, and the discarding
of Anre cf Cleves, were well understocd to signify that the «ing was

not by this time thinking o%cving in a Lutheran directic;:\yfol“everthe)e‘ s,
as the French_ambasaadcr shrewdly tcld Francis I in a letter cf 6

August 154.0\7,)1‘: was nc easy ratter for Eenry to keep a pecple in revelt

against the hcly see and the authority of the Church, and yet free from

the infecticrn of heresy; ncr cn the other hand was it easy to xeep

-

P

thcse tenacicusly attached to crtilcdoxy frem looking with affecticn

attachment
s tcwards the papacy -Jwhich world ipcrease as men like Cranrmer srcwed
1S50 VD
meunting syrpathy rcr Luther and thenfTcr Zwingli and Pullinger.
Erasmian
Royal Supremacy was tclerable on a texporary bdasis for theAgenrician
Aliy o~ e bishcps so long as tley were nct asked to sccept- heresy.\'} 0;'1—_“che other

side, the saze was fcurd to be true by the Frotestants, The extent cf

o

Protestart disillusicn ment with Henrv'e niYiriae far thFe A g
. l 13 N s}

Englana is dramatically and bitterly set out in the “ell <n:iwn lett f
ANiwT. _etter o

Rictard Hilles tc Zenry Pu linger, written frc- Lenden in 18541 241
-Gl Zilles
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ish business men at Bologna in Fetruary

32, This forzula was used by an Engl
Tenry VIII's death and asked

1547 wren his Italizn hcsts heard the news of
him fer a deferce of the Erglish tyrant: see J.A.Frcude, The Pil:irim, 2@ dialcgue

cn the life znd zcticns of king Herry the eighth by Willian Tncmas (Londcen, 1851)'
deminion', ected

P.32 the king,'atsclute patron of his private Christian

as 'prirce and apcstle',

e - . = Tustiri za mcéel
33. Wilkins, Cecncilia IV.764. —ece is trernchant matter cn Justirian 22

fer Eenry in F.J.l"2itland, Rozan Caricn Law in the Crurch cf Enzland (Lc-ézn,
1€98), pp.93 f.

34.Tcxe vii.€18. . ‘

35. Zurich Letters i p.19 (PS); Jewel's Works (PS)iv.1029 ff.
36, I have tried to tell this stcry in my Boethius (Oxford, 19€l), chap.l.

37.5t Gerrmar's two Dialogues with his New Additicns are edited bty T.7.T.
Plucknett and J.L.Zzrtcn fcr the Selden Society, vcl.Sl (1974). “here iz als=o

icportant matter in J.A2.Guy, Christcprer St ¥ rmarn, on Chencery anc Statute,

Sellden Society suprlementary series 6 (Londen 1985), and in J.Z.Trapp's

introducticn to tke Yale editicn of Thcpas More's Apology (New Zaven, 1375).

See alsc Gecrcden Zurstan's essay in the sympesiuno, Their lord a2nd Qurs, ed,rark
Santer (Lcndc:, 15€2). *.Z.Podes, Lay Authcrity aru tze Reformatiz .. the Srelish
Ch_reh, zcwarz I tc ine Cavil mar (Nctre Dame, 1982) e

38.7alter Ullmarn ir Jecurnal of Ecclesiastical Fistcry 30 (197%), 175‘20%;

29, ninczar, ep.l9 zd Ludovicum III regem 3albi filium (FL 126.110 £.)s
Jinctar'e eccleasiclcgy =ets a syopathetic study, frem Yves Cergar in the jcurral |
of the Spanisn Dcmiricans, Coxmunio (Granada) i (196€), 5-18.

40.Victer MNaztin's well known pocks Les origines du Gallicanisme (Far:is,1335)

ccntains zucn zatter illuminating for the mind of Henry VIII, even though Hernry
is far from Fartin's field of study. Eis treatment of larsilius makes it

unnecessary fcr the present essay to ccnsider the Deferscr Facis here,

influential as the work was in England,

40 3. letters ° Prpers, Zenrv VITI x.977.

41. F.Testa, Capitula Fezni S:ciliae I (Falerro, 1341), €76=77. The *ritish
—
Library a:.a tie Cacbridge University Library possess this rare bccx (nct tre

Bodleian). roxe 1i.465 peintealy ncticed tre pcwers cf kirgs cf Sicily
to appoint oisrcps.

42. Toye vili.20,

43, Fatthews faris' portrait c¢f Innocent III is one of limitless zvarice and

kunser fcr rcwer. The arti-clerical resentzent over «<ing John ia men*inred
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:!ﬂ._ Beza to Bullinger, 3 September (1566), Zurich Letters IT 128,
prooably quoting the opinicns of Perceval Wiburn: '...the papacy was
never abolisked in that ccuntry, but rather trensferred to the scvereign....
ncthing else is ncw aimed at than the sraduzl restoratisn cf what

had been in zny measure altered.'

-223 Ir. Jenuary 1555 Gardiner, Tunstal (Durham) and Nicunolas Heath (Wcrcester,
cenfessed expressly to John Rogers: In Zenry VIII's time one cculd

not =ay without pain of death that the xing had no autkcrity in

spiritual natters such as forgiveness and authcrity to interpret God's word,

f. Bonwer 1 Foxe V'\\\.ILD_D
Foxe vi.593; There is a parallel tc the situaticn of the Zenrician
~

bisheps in the Greek bishops who supported Chalcedcn in the difficult

times cf;the'etperor Anastasius 491-518. Wren tre pcpes expressed the view
that tne;izzzsbeen guilty <f grave compromise by holding comrunicn with
the patri;;chs of Censtantinople who (thcugh some were Chalcedconian)

were nct acknowledged by Rome because of the Acacian schisz, they replied
that they had kept their faith intact, and that to have withdrawn
ccumunicr. from the patriarchs weculd have brcught exp ulsion and tke
surrender cf their flccks to the wclves: Pope Symmachus, zg.l? ed.

Thiel, pp.709-17; a bad text in Migne, FL 62.56-61. Z.Chadwick, Ecethius

pp.161-€3,

Zé.Thc Funiyng of the Rcmyache Wolfe (1555}: 'When as Tunstal, Gardiner,
Sorl Vel e € pEst cf Blie La.a8Us Bape the dopl alioby ity Tlonzy EEe
eighth, they suffered the king and divefs lords of the realm tc put away

end take as mgny wives as they list without any ccorrecticn cr admecniticn. If
that ther tad dcne their duty, the virtucus lady Anre of Cleve hzd never
been cdiverced and ;ut away frc= the king her lawful rusband....lernry with

his covetous ccurcil teccx all tke gecds cf the abbeys which telcngetn for a









